Post April 2010 BIA and Eleventh Circuit Decisions

Garces v. U.S. Attorney General, 611 F.3d 1337 (11th Cir. 2010)

One of the few cases interpreting the “reason to believe” standard under 212(a)(2)(C).

Petitioner was charged and pleaded guilty in 1984 in Dade County to trafficking in cocaine  in violation of FS 893.135, aggravated assault under 784.021 and willfully fleeing under FS 316.1935. Record did not contain any transcript of minutes. The four complaints/arrest reports state that Miami Beach police arrested Garces after undercover agents had arranged a cocaine buy at a hotel. It was claimed that Garces made contact with the person who bought the cocaine, got into a car and began to leave the parking lot. When the officers identified themselves Garces swerved toward one and tried to run him down. The officers jumped out of the way, the car hits a pole and he was placed under arrest.
Garces told a different story 23 years later in the removal proceeding. He said he was invited by a neighbor who he did not know that well to attend a birthday party. He let his neighbor off when they arrived at the party  and was looking for a space to park. Several men approached the car brandishing guns and he heard gunshots. When one man jumped in front of the car Garces swerved to avoid hitting him, causing the car to crash. He then jumped out of the car and began struggling with the men who he thought were robbers.  Only after they put handcuffs on did he realize they were plainclothes police. 

There was no transcript of the plea in the record. 

The procession of events in his case was typical of this type of Cuban Adjustment. He applied while he had the conviction for Cuban Adjustment and was denied. He then vacated his conviction on the grounds that the court had failed to advise him of the immigration consequences of his plea. He reapplied for Cuban Adjustment after vacating the plea and was denied under the “reason to believe” standard based upon the four police reports.  After being denied the second time his parole was revoked and he was placed in removal proceedings. He renewed his Cuban Adjustment application in removal proceedings. 
IJ denied Cuban Adjustment and ordered him removed finding he was not credible based upon inconsistencies between his testimony and the police reports.  Garces said he had driven his neighbor to the alleged birthday party while the police report said he made contact with him. Second, a last minute invitation to a birthday party for someone Garces did not even know as not plausible or reasonable. Third the story that the plainclothes police had approached him without identifying themselves and at some point fired their weapons was not within standard police practice. 

BIA affirmed

Two jurisdictional issues. INA 242(a)(2)(C) bars jurisdiction if a person is subject to removal for committing a criminal offense under 212(a)(2). And the government argued that court should review IJ’s decision on credibility even though BIA did not expressly adopt it. 

Court found it had jurisdiction to determine its jurisdiction and therefore review of whether there was reason to believe he committed the offense merged with the merits. On reviewing the IJ’s finding it would make no difference the court found because the inconsistencies that the IJ identified were not significant enough to change the court’s conclusion. 

Decision:

Because conviction was vacated on merits or for procedural or substantive reason and not for immigration or rehabilitative reasons, it could not be used for immigration purposes.

However, the court held (f. 6 at 1345) “a vacated state conviction remains effective for immigration purposes if it is not clear from the record that the vacatur was based on a defect in the underlying proceedings.”  The court relied on a footnote in Ali v. US AG where petitioner was removable under a Georgia statute because the vacatur said it was only for “good cause” and Georgia law did not require vacatur for failure to advise.
Also, the Court found that a plea is not involuntary simply because petitioner did not know of the immigration consequences of the plea notwithstanding Padilla,  as “neither the Supreme Court nor this Court has specifically held that a defendant’s ignorance of immigration consequences renders his guilty plea involuntary” citing U.S. v. Campbell,  778 F.2d 764, 768 (11th Cir. 1985). (f.7 at 1345). 
Turning to the Reason to Believe Charge:
1. Petitioner had burden because he was a parolee

2. But burden of proof and standard of review on appeal are two separate matters.

3. Inadmissibility must be based on something more than the alien’s failure to prove a negative and therefore we do not require every alien in the absence of evidence to prove clearly and beyond a doubt that he is not inadmissible
4. Court relied on the DOS standard that a consular officer to prove “reason to believe” “must have more than a mere suspicion—there must exist a probability supported by evidence that the alien is or has been engaged in trafficking….”

5. Citing In re Healy and Goodchild, 17 I&N Dec. 22, 29 and n.7 (BIA 1979), the Court stated that the BIA has also “suggested that where the ground asserted for exclusion is one that would permanently bar the alien from admission to the United States ‘close scrutiny’ of the fact basis for the charge is warranted.”  (p. 1346 n. 9). 

6. Court rejected the claim that Kercheval v. U.S.,  274 US 220 (1927) that bars the use of a withdrawn guilty plea in a subsequent criminal trial would prohibit its use in immigration proceedings.  But the fact that Garces entered a guilty plea carries little or no probative weight.  Plea cannot be taken as admission of guilty because Florida law allows a defendant to plead guilty while maintaining his innocence (“Alford plea”).  In this case there is no record of the basis for the plea.  Even though Garces had burden, there is nothing in record so there is no substantial evidence.  It is all speculation because prosecutor could have offered him no jail time because the case was weak. 
a. If the record established that Garces had  stood up in court and admitted the facts or that Florida’s procedural rules required him to do so, the case and the result might be different.  Although no deciding it, the Court noted that an admission by a defendant under oath would be strong evidence. 

7. Court was therefore only left with the arrest report
a. BIA itself has noted that it gives “little weight” to arrest reports that are not corroborated by other evidence.  Matter of Arreguin, 21 I&N Dec. at 42 [hesitant to give “substantial weight” to arrest report]
b. Quote FAM  instructing officers not to base a finding of inadmissibility on “conclusions of other evaluators…no matter how trustworthy.” 9 FAM 40.23 Notes n.2(c).  Also quoted the Fed R.Evid. 803(8) advisory committee’s note  that find that observations of police officers at scene of crime are not “as reliable” as public officials observations in other cases because of the adversarial nature of the confrontation between police and defendants.  (p.1349 and n.13).   Court found police reports conclusory rather than recording observations. 
c. Even if facts were accurately stated they don’t say much. No drugs or paraphernalia were found on Garces or in his car. And there was no evidence that he was a “knowing and conscious participant” for the reason to believe charge under Matter of Rico, 16 I&N Dec. at 186. Nothing more than “mere suspicion”
Ayala v. US Attorney General,  605 F.3d 941 (11th Cir. 2010)
Reversed the BIA’s denial of asylum  and withholding to HIV positive homosexual from Venezuela who was assaulted by members of the Bolivarian Circles and the police. Testimony  which was found to be credible was that police officers physically assaulted him, robbed him, handcuffed him, placed him in a patrol car, put a hood over his head and forced him to perform oral sex on one of the officers. 

1. Applied the traditional substantial evidence test (“reasonable , substantial and probative evidence on the record as a whole”)

2. BIA failed to render a reasoned decision about past persecution

a. Court noted that homosexuals constitute a particular social group

b. Although post-REAL ID the court found that petitioner needed to show that the persecution was “at least in part, motivated by a protected ground” rather than the “one central reason” standard

c. Court noted that several circuits have concluded that abuse that is sexual in nature may constitute persecution. 

3. BIA then made erroneous rulings including: (1) they agreed with the IJ that the actions did not rise to the level of persecution when the IJ made no such finding; (2) that the police clearly made derogatory comments against petitioner as a homosexual when assaulting him yet the BIA found no motivation to harm petitioner;  (3)  that the petitioner had an obligation to report his mistreatment to government officials to show that the government is unable or unwilling to protect him. However, the Court “has never held that an applicant 
for asylum who alleges that he was persecuted by an official of the government, must report the persecution to the authorities to establish eligibility for asylum.”  [Distinguished between public and private actor].
Todorovic v. U.S. Attorney General, 2010 WL 3733999 (11th Cir. Sept 27, 2010)


Case involving Serbian citizen who suffered years of persecution, often violently, on account of his sexual orientation.  He was raped while in the Serbian army, forced to perform oral sex. When he was released from the army he was arrested by police officer and had several instances where he was beaten and jailed. He was beaten at a bar by armed men and taken to a hospital. He took a position on a ship and heard from his boyfriend in Serbia that a gay pride parade had been broken up and parade marchers were beaten.  He decided to apply for asylum 

Given an asylum only hearing. He offered testimony, medical records, order to report for military service, and background articles. 


Court observed that the respondent during testimony did not appear to “be overtly gay.”  Also found several inconsistencies regarding his service in the army and therefore he was not credible.

BIA agreed with IJ and added that his service on the ship and claim that he would return to Serbia was inconsistent with fear of persecution and that the testimony regarding military service was highly suspect.  


Court found that “the IJ’s decision was so colored by impermissible stereotyping of homosexuals, under the guise of a determination of “demeanor” that we cannot conduct meaningful appellate review of the decision, or of the BIA’s opinion essentially adopting it.”  

Court cited to Razkane v. Holder, 562 F.3d 1283 (10th Cir. 2009) and Ali v. Mukasey,  529 F.3d 478 (2d Cir. 2008) where stereotyping of homosexuals interfered in the credibility determination

IJ’s demeanor determination rested on wholly speculative assumptions untethered from any evidential foundation.    The BIA broadly embraced and did not distance itself from the IJ’s stereotyping. 
Ward v. U.S. Attorney General,  608 F.3d 1198 (11th Cir. 2010)

The death of a parent who is a primary beneficiary of an employment-based visa petition extinguishes his child’s right to his status.  [Note pre204(l)]  Found that child could not have “followed to join” a deceased parent  and that CSPA does not support the right to follow to join a parent who is deceased. 

Humanitarian reinstatement does not apply because beneficiary’s petition was never approved. [This is also in error because there was no petition to approve. He was AOS based upon his father’s approval].

Yu Xia v. U.S. Attorney General,  608 F.3d 1233 (110th Cir. 2010)

Chinese forced abortion case  based upon being unmarried and pregnant.  Court upheld IJ’s adverse credibility decision that was based upon: (1)  the discrepancy between petitioner’s statement that she was 18 when she had the forced abortion while dates indicate she was 19; (2) the finding that she went to college despite pregnancy;  (3) the non-reliability  of the abortion operations certificate and failure to submit other documentation; and (4) petitioner’s failure to provide identity documents
U.S. v. Garcia-Cordero,  610 F.3d 613  (11th Cir. 2010)

The “bring and present” requirement of 8 USC 1324(a)(2)( B)(iii) [requiring individuals transporting international  passengers to  appropriate immigration officers] does not violate the Fifth Amendment privilege against self-incrimination.   The “bring and present” requirement is part of a regulatory regime  and avoidance with complying  with a regulatory regime does not violate the 5th Amendment.  
U.S. v. Chirino-Alvarez,  615 F.3d 1344 (11th Cir. 2010)

Sufficient evidence supported minimum sentence of 5 years imprisonment for  numerous counts of encouraging and inducing persons to enter and aiding and abetting in bringing aliens into the U.S. .

U.S. v. Pietro,  615 F.3d 1369 (11the Cir. 2010)

Owner of company that arranged marriages challenged conviction under 1325(c): (1) on constitutional grounds of vagueness; and (2)  on ground that criminal statute did not preempt Florida’s marriage laws which recognized validity of marriages entered into for any purpose. Court found that petitioner could not make a vagueness challenge because statute may be constitutionally applied to her.  And preemption is irrelevant when dealing with an act of Congress because the Supremacy Clause trumps state law. To the extent there is any conflict between federal and state law, the federal law applies. 
Alvarado v. U.S. Atty General,  610 F.3d 1311 (11th Cir. 2010)

IJ denied the respondents to the opportunity to apply for VD because they waited to request this relief until after the IJ denied asylum and withholding.  IJ denied the request because they did not mention VD at the master calendar or any point during the merits hearing. 

Jurisdiction:   Typically no jurisdiction over  VD discretionary decisions but this is a legal issue. 

Merits:   Government acknowledged there was post-conclusion VD but claimed that the proceeding conclude the moment the IJ rendered his oral decision and ordered the respondents removed.  Court found the government’s interpretation was “unreasonable.”  The statute and regulations do not state that the respondent must request VD before an IJ issues an oral decision on removal.  The statute and regulations taken together state only that the IJ may grant VD at the conclusion of a proceeding and that the application shall be made only during the hearing. 
Imelda v. U.S. Attorney General, 611 F.3d 724 (11th Cir. 2010)

Chinese Christian and native and citizen of Indonesia. 

BIA decision assumed past persecution but that there was a “fundamental change in circumstances” that rebuts future persecution. 

Court agrees with “our sister circuits that information about general changes in a country is insufficient; instead the determination of whether the presumption is rebutted ‘requires an individualized analysis that focuses on the specific harm suffered and the relationship to it of the particular information contained in the relevant country reports.’ “

No bright line test for “fundamental change” but it must be “change sufficient to rebut the presumption that an alien’s life or freedom would be threatened upon return to the country of origin.”  …it is a fact specific inquiry that must be tailored to the petitioner’s situation…” (p.730)

Decrease in violence toward Indonesian Christians stated in the 2006 Country Report is not a “fundamental  change in circumstances.”  Also, while the report discussed improvements it certain provinces in Indonesia “It makes no mention of Imelda’s home province, the Minahasa District of North Sulawesi where her past incidents of persecution occurred, nor does it discuss improvements for Christians generally in Indonesia.”  (p.732).   Cannot base finding on “two regions in a country” that the applicant did not live in as a basis for fundamental change.  
Flores v. State, __So.3d__, 2010 WL 2882465 (DCA 4th July 14, 2010)


Post-Padilla finding that court’s advisement during plea colloquy that plea could result in deportation cured any prejudice arising out of counsel’s misadvice. The court held that Flores could not show prejudice necessary to obtain relief for ineffective assistance of counsel under Stickland v. Washington, 466 U.S. 668 (1984) despite Flores’ un-contradicted testimony that he thought the judge’s advisal did not apply to him because it was something the judge had to say and he relied instead on the lawyer’s misadvice. 

Diaz v. State,  2010 WL 4103145 (DCA 3rd  Oct. 20, 2010)


Affirmed denial of vacatur based upon Flores and Bermudez on grounds that any misadvice is cured by judge’s advisal. 
Matter of Mendez-Orellana,  25 I&N Dec. 254 (BIA 2010)

Issue: Who had the burden of proof in establishing deportability under INA 237(a)(2)(C) as an alien convicted of an offense involving a firearm under 18 USC 921 where respondent raised the claim that under  921(a)(3) a firearm does not include an antique firearm. 


IJ:  Government failed to prove it was not an antique after respondent raised the issue 


Held: Respondent has the burden to prove the “antique weapon” exception because under criminal law the antique exception is an affirmative defense. 

Importance:  Changes the clear and convincing standard. INA 237(a)(2)(C) 
Matter of Castillo-Padilla, 25 I&N Dec. 257 (BIA 2010)


Issue:  Whether a conditional parole under 236(a)(2)(B) is the same as a 212(d)(5)(A) parole for purposes of AOS?


Held:   It is not.  Mexican paroled under that section could not claim he was admitted or paroled for purposes of seeking AOS under 245(a) because 245 uses the term “parole” not “conditional parole.”  A release from custody under conditional parole is not a parole into the US.


Held:  No bound by internal guidance memoranda such as Meissner parole memo regarding Cubans which suggested that a 236 parole would allow AOS under Cuban Adjustment.  In any event, it was superseded by the Coldebella memo. 


Importance:   If granted conditional parole not eligible for Cuban or other adjustment.   
Matter of Interiano-Rosa,  25 I&N Dec. 264 (BIA 2010)

Issue: May an IJ deem an application as abandoned where respondent’s counsel fails to provide certain supporting documents requested by the IJ?   IJ asked counsel when he submitted application for special rule cancellation under NACARA to file a brief as to eligibility and docket sheets and police reports or declaration as to their unavailability. Counsel complied with order except on two arrests and did not file a brief. Court deemed application abandoned.

Held:  IJ cannot deem application abandoned. IJ can only deem the opportunity  to file requested documents waived. 

Matter of Garcia Arreola,  25 I&N Dec. 267 (BIA 2010)


Issue: Whether release from criminal detention after Oct. 8 1998 triggers mandatory detention  even if that detention was not directly related to any ground of  mandatory detention.

Held:  Matter of Saysana reversed.  INA 236(c) only requires mandatory detention if the person is released from non-DHS custody after Oct 8, 1998 where that detention is related to the basis for  mandatory detention in 236(c)(1)(A)-(D).   The BIA however rejected the 1st circuit’s reasoning that the decision should be based upon the “when released” language. 


Importance.  If person in criminal detention was released after Oct. 8, 1998 from criminal custody regarding a matter not subject to the removal charge, he is not subject to mandatory detention.  

Matter of Sanchez-Cornejo, 25 I&N Dec. 273 (BIA 2010)


Issue: Whether delivery of a simulated controlled substance under Texas law is an aggravated felony


Held:  Not an aggravated felony  because: (1) it is not illicit trafficking in a controlled substance because  simulated cocaine  is not a controlled substance; and (2) it is not a drug trafficking crime because it is not punishable under the CSA. Even though it is unlawful to distribute a counterfeit substance under 21 USC  841(a)(2), a counterfeit substance under 21 USC 802(7) is defined to require identifying marks and otherwise misrepresent the manufacturing origin which the Texas statute does not require.   [In US v. Crittenden, 372 F.3d 706 (5th 2004) the Fifth Circuit reached the same conclusion but  then found for sentencing guideline purposes found it was drug trafficking because the guidelines did not incorporate the narrow definition of a controlled substance under 802(7)].
Matter of Velasquez,  25 I&N Dec. 278 (BIA 2010)


Issue: Whether the misdemeanor offense of assault and battery against a family or household member under Virginia Code Annotated section 18.2-57.2(A) is not categorically a crime of violence under 18 USC §16(a) and therefore not a crime categorically of domestic violence  for INA 237(a)(2)(E)(i)?

Held. Virginia statute not a crime of violence under 16(b) because it is not a felony and not a crime of violence under 16(a) because it does not categorically require violent force pursuant to Johnson v. U.S., 130 S.Ct. 1265 (2010).  Adopted the  Johnson standard and found that in regard to crimes against the person  the physical force necessary must be violent force. Statute is clear with domestic aspect.

Matter of Quilantan,  25 I&N Dec. 285 (BIA 2010) 

Court reaffirmed its decision in Matter of Areguillin in the context of someone without entry documents who was waived into the US by a  CBP official at the Mexican border as  a passenger in a car. Allowed person to file for AOS on the grounds that she was “admitted” into the U.S.   BIA held that the person  under 101(a)(13)(A) and INA 245(a) must only show “procedural  regularity” in her entry and not prove “compliance with substantive legal  requirements.”  
Matter of Reza,  25 I&N Dec. 296 (BIA  2010)


A grant of Family Unity Program benefits does not constitute  an admission under 101(a)(13)(A) for purposes of accruing 7 years  for  cancellation under 240A(a).  Rejected Garcia-Quintero v. Gonzales, 455 F.3d 1006 (9th Cir. 2006).
Matter of Cortez, 25 I&N Dec. 301 (BIA 2010)

Where the maximum penalty possible for a misdemeanor that is a CIMT is one year,  the person has been convicted of a crime described under 237(a)(2) even if it falls within the petty offense exception. 


Person who sought cancellation of removal was found ineligible after pleading nolo contendre to welfare fraud under the misdemeanor section of 10980(c)92) of the California Welfare and Institutions Code.  The crime is a CIMT.  Because the section provided for a maximum penalty of one year, he was barred from cancellation even if the conviction would be treated as a petty offense. Followed Almanza .

Respondent was convicted of an offense “described “under 237(a)(2)(A)(i)  even though it was not within 5 years because the language for cancellation only applies to the nature of the crime not whether you are deportable (i.e. convicted within 5 years). 
Matter of Pedroza, 25 I&N Dec. 312 (BIA 2010)


If a crime involving moral turpitude is punishable by imprisonment of less than a year and therefore a petty offense, he is not ineligible for cancellation.  

Matter of Casillas-Topete, 25 I&N Dec. 317 (BIA 2010)


 BIA modified Matter of Rocha’s holding that DHS cannot bring a “reason to believe” charge where the inspecting officer did not know or have reason to believe the respondent was a controlled substance trafficker.  In a case where the respondent left the country and returned after he was convicted of facilitation of unlawful transportation of marihuana and issued an NTA for conviction of a drug crime, a 212(a)(2)(C) reason to believe charge was properly brought even if the officer who readmitted him did not know of the conviction, where other DHS officers did. 

Matter of X-M-C-, 25 I&N Dec. 322 (BIA Aug. 25, 2010)  [remand from 9th circuit)

Facts:  For purposes of the 2 child policy in China, respondent made up a story that she was married and had two children.


Withdrawal of an applicant’s asylum application after he received the required warnings and safeguards does not preclude a frivolous finding. 
A frivolous determination can be made without a final decision on the merits of the asylum case.  The only action required to trigger a frivolous finding  is that an application is “made” (INA 208(d)(6) or “filed” (1208.20).  There is no requirement or mandate that that applicant subsequently follow through with the application until there is a final decision.  After a frivolous determination has been made a separate evaluation of the merits of the application is unnecessary. 

A recantation of the facts in an asylum claim, does not waive the fact that a frivolous application was filed

            The IJ may raise but is not required to raise the issue and given the adversarial nature of the system is not required to evaluate an application for frivolousness if the government does not raise the issue. (p324 at n.1).  Also, if the parties decide to withdrawal and VD instead of a frivolous finding, the IJ is not required to make the finding. (326 n.5).

The frivolous finding  is not limited to a current asylum application and the IJ may make the finding with respect to a prior asylum application. (p.325 at note 3).
Matter of Legaspi, 25 I&N Dec. 328 (BIA 2010)   

Grandfathered petitions under INA 245(i).  
A spouse of a person who was grandfathered as the derivative child of the beneficiary of a petition does not qualify for 245(i) because his wife was not the principal beneficiary of the grandfathered petition.   INA 245(i) applies only to the beneficiary of the visa petition and to that principal person’s spouse or child.  
A person remains eligible for AOS under 245(i) “until she adjusts once under that section “ citing Yates 2005 memo on 245(i) eligibility at sections 3D(1) and 3E(2). P. 329 footnote 2.  


Facts:  Mrs. Blanco obtained the benefits of 245(i) because she was the derivative beneficiary of a petition filed by her grandfather for her father.  She was not married at the time of the original petition and had she been married would not have qualified as a derivative beneficiary because she would not have been a child.

Matter of Garcia, 25 I&N Dec. 332 (BIA 2010)

A conviction for a single CIMT that is a petty offense does not “stop time”  under INA 240A(d)(1) for LPR cancellation because the stop time rule is only applicable to an “offense referred to in section 212(a)(2)” and a petty offense is not such an offense. The BIA explained, on statutory grounds, the distinctions in Matter of Cortez which applied to an analysis of whether a CIMT that could be considered a petty offense was a crime described under section 237(a)(2). 

Note: p.335 explains history of how petty offense is treated in the interpretation of other statutes. 

 Matter of Anyelo,  25 I&N Dec. 337 (BIA 2010)

Reaffirmed Matter of G-Y-R-, 23 I&N Dec. 181 (BIA 2001) in the 11th circuit despite Dominguez v. U.S. A.G. 284 F.3d 1258 (11th Cir. 2002). In Dominguez the court found that due process was not violated where a respondent failed to notify DHS of his change of address and thereafter had an in absentia order entered against him when DHS sent the NTA with advisals to the last known address. In Matter of G-Y-R- the BIA said that sending the NTA to the last known address was not sufficient for statutory purposes because an NTA contains advisals that the respondent must be aware of. In Anyelo the BIA adhered to Matter of G-Y-R- and distinguished Dominguez as a due process and not a statutory case.  

Matter of C-T-L-,  25 I&N Dec. 341, 348 (BIA 2010)


The “one central reason”  standard applies to withholding of removal as well as asylum


Although the REAL ID Act only applied the “one central reason” standard to asylum, the  BIA,  considering the “language and design of the statute, congressional intent to create a uniform standard, and the inherent difficulties of applying different burden of proof standards on the subissue of the persecutor’s motive,” concluded  that it should apply to withholding. Even if they were unable to discern a clear congressional intent, their interpretation is reasonable under Chevron. 

Matter of Gruenangerl,  25 I&N Dec. 351 (BIA 2010)

 
The crime of bribery of a public official in violation of 18 USC §201(b)(1)(A) is not an offense “relating to” commercial bribery and therefore not an aggravated felony under 101(a)(43)(R). 


Although the “relating to” language has been broadly construed, it is not so encompassing as to include bribery of public officials  (p.356). 

Nijhawan’s   circumstance-specific analysis broadening the categorical approach does not apply to 101(a)(43)(R) which relates to a generic category of offenses because 101(a)(43)(R) lacks specific circumstances regarding the way the offender committed the crime on a specific occasion. (p.357)

Matter of Chawathe, 25 I&N Dec. 369 (AAO 2010)


Under 316(b) no period of absence for purposes of citizenship shall break the continuity of residence  if the LPR has been physically present and residing in the US for one year after being lawfully admitted and is employed by an American firm or corporation engaged in whole or in part in the development of foreign trade and commerce of the U.S. or is a subsidiary of the American firm or corporation that owns more than 50% of the stock. 

Several  issues:   (1) When is a company whose stock is publicly traded or “widely disbursed” considered a U.S. company?  (2)  What is the standard of proof to determine whether a company is a subsidiary of a U.S. company? 
 P. 371-375 In the case of closely held or small corporations without widely disbursed stock the traditional rule in Matter of Warrach, 17 I&N Dec. 285, 286087 (Reg. Comm’r 1979) applies and petitioner  must establish that 50+% of the stock is held by USCs or USC corporations to establish that the company is a US company. For a publicly traded company, the corporation is considered  a U.S. corporation if it:  (i) is incorporated in the U.S.; and (ii) trades its stock exclusively on U.S. stock exchange markets.  Submitted the SEC 10-K and documents of incorporation.  For E-1 or E-2 purposes the DOS has a similar view but the applicant should still and may be requested to provide the best evidence available to support a presumption that incorporation in a country and sale of the company’s stock on that country’s stock exchange  is sufficient.
p. 374-76. To support claim that a company qualifies as a subsidiary for purposes of 316(b) the preponderance of the evidence may be met by a 10-K and a letter from the Assistant to the President of the subsidiary stating it is a wholly owned subsidiary even if more probative evidence could have been submitted such as the actual stock of subsidiary. 

p. 375-76. Preponderance of the evidence standard.


a. Except where a different standard is specified by law and/or different documents are specifically required,  an applicant (or petitioner)  in administrative proceedings must prove eligibility for a benefit by the preponderance of the evidence. 


b. If petitioner submits relevant, probative and credible evidence, that leads the director to believe the claim is “more likely than not” or “probably true” the petitioner has satisfied his burden. If director can articulate a material doubt, it is appropriate to issue an RFE. If he believes the claim is probably not true he can deny the petition. 
Matter of Al Wazzan, 25 I&N Dec. 359 (BIA 2010)

Reversed administrative practice by determining that an AOS applicant cannot substitute an employer in the same job classification unless the I-140 petition has been approved. A denied I-140 or pending I-140 without an approval does not permit the applicant for AOS to substitute an employer at the I-485 stage. 
Credit Suisse Securities (USA) LLC, 10-PER-103 (BALCA Oct. 19, 2010)   [in the context of web advertisements as an additional recruitment step, BALCA held that “all advertisements placed by employers in fulfillment of the additional recruitment steps must comply with the advertisement content requirements listed in §656.17(f)]   
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